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Malicious Prosecution Claims Alleging 
Fabrication of Evidence, Witness Tampering, or 
False Testimony Do Not Fall Within 
Discretionary Function Exemption for Federal 
Tort Claim Act. 
 
Plaintiff, who is a naturalized citizen born in 
China, applied for and was accepted as an 
Immigration and Customs Enforcement Agent. 
During her training in 2005, she was subjected to 
a hostile work environment based on her Chinese 
national origin. After raising concerns about her 
treatment, she was retaliated against and 
ultimately fired. She filed a claim for national 
origin discrimination. The case went to trial 
before an EEOC administrative judge who found 
in her favor. Myles was reinstated with backpay.  
 
She worked for the agency for several years and 
received excellent and outstanding evaluations. At 
some point, she reported that her direct supervisor 
was harassing her. The agency disciplined the 
supervisor. The supervisor then falsely reported 
that Myles was illegally housing undocumented 
Chinese nationals. The agency investigated Myles 
and found nothing to support the charge. She 
claimed that some of the agents who investigated 
the illegal housing allegations manufactured a 
criminal case against her for wage theft.  
 
The U.S. Attorney’s Office refused to press 
charges. The agency then presented the charges to 
a county prosecutor. The presentation included 
knowingly false statements and intentional 
misrepresentations. The county filed charges. The 
agency then arrested Myles. The agency placed 
her on an indefinite suspension for the next three 
years. 
 

The state criminal case also remained pending for 
almost three years. During that time, the agency 
tampered with witnesses, committed perjury, and 
committed obstruction of justice. Eventually the 
county prosecutor assigned to the case concluded 
that the case was without merit and filed in bad 
faith. The state court dismissed the case. She then 
resumed active duty.  
 
A year later, she filed an administrative complaint 
pursuant to the Federal Tort Claims Act 
(“FTCA”) regarding the mistreatment she 
experienced from December 2014 until her 
reinstatement. The agency never responded. She 
filed a complaint in federal district court against 
both the agency and responsible individual 
defendants. The district court granted the 
defendants’ motions to dismiss all of Myles’s 
claims. 
 
On appeal, the circuit reversed the dismissal of 
Myles’s malicious prosecution claim. The district 
court had dismissed that claim based on the 
FTCA’s discretional function exemption. The 
appellate court ruled that the exemption doesn’t 
apply when a federal employee’s tactics during an 
investigation had no legitimate policy rationale. 
Even assuming the officials’ actions were 
discretionary, a court must still decide whether the 
particular act of discretion was of the kind the 
exemption is intended to shield, i.e., one that is by 
its nature grounded in social, economic, or 
political policy. The appellate court held that 
decisions to lie under oath, tamper with witnesses 
and fabricate evidence do not satisfy the 
exemption. 
 
Myles v. USA, 47 F.4th 1005 (9th Cir. 9/2/2022) 
(Berzon, Bea, Bennett (D. Md.)) 
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Washington Court of Appeals 
 
Pizza Supply Chain Drivers are Transportation 
Workers as to Whom Federal Arbitration Act 
Does Not Apply; Class Action Waiver 
Substantively Unconscionable Under 
Washington Law 
 
Plaintiff Oakley was a driver for a Domino’s Pizza 
supply chain center in Kent. He filed a class action 
for violations of the Washington Minimum Act 
and RCW 49.52. The Superior Court denied the 
Company’s motion to compel arbitration. The 
court of appeals affirmed.  
 
The panel rejected the argument that the court had 
no jurisdiction to hear the dispute because the 
arbitration at issue requires the arbitrator to hear 
any dispute related to the scope, validity, or 
enforcement of the agreement to arbitrate. While 
it is generally true that the parties can delegate the 
validity of the arbitration agreement to the 
arbitrator, the U.S. Supreme Court has decided 
that where, as here, the question is whether the 
transportation worker exemption to the Federal 
Arbitration Act (“FAA”) applies, that issue is for 
the court. 
 
The court held that the drivers here are 
transportation workers because they are directly 
involved in transporting goods across state lines. 
The transportation of goods from the Kent supply 
chain center to Domino’s restaurants is the last 
step in a continuous channel of interstate 
transportation. The Company’s handbook says the 
supply chain center acts a channel of support for 
the stores it services. The court found the workers 
here to be more similar to drivers who transport 
goods interstate commerce from Amazon 
warehouses to their destination, who have been 
found to be transportation workers, than to Uber 
drivers, who have found not to be transportation 
workers. Moreover, here most of the drivers 
transported goods across state lines from the Kent 
supply center. Therefore, the FAA did not apply 
here. 

Next, the court had to decide whether the 
agreement’s requirement that arbitration be 
determined under the FAA was severable from the 
rest of the agreement. The panel concluded that it 
was, and Washington law applied. The court went 
on to hold that under Washington law the 
arbitration agreement’s ban on class actions was 
substantively unconscionable. The agreement’s 
prohibition on class actions and the small size of 
the plaintiff’s damages meant that it would be 
impossible for a lawyer to take the plaintiff’s 
individual case. In addition, the prohibition on 
class actions would deter employees from 
pursuing their state wage and hour claims.  
 
Because the agreement provided that the entire 
arbitration agreement was invalid if the class 
action waiver were deemed unenforceable, the 
court affirmed the denial of arbitration.  
 
Oakley v. Domino’s Pizza LLC, --- Wn. App. 2d -
--, 516 P.3d 1237 (Div. I. 8/15/2022) (Smith, 
Coburn, Hazelrigg) (publication granted 
9/12/2022) 
 
 
Public School Not Entitled to Summary 
Judgment on Claim It Failed to Accommodate 
Employee by Not Giving Her All The Religious 
Holidays She Requested and by Firing Her for 
Not Coming to Work on One of Those Holidays. 
 
Suarez worked for Yakima Public Schools. She is 
a Christian but observes her Sabbath on Saturdays 
and seven other traditional Jewish holidays 
throughout the year. She worked as a certified 
nursing assistant in a unionized position. She 
requested Saturdays off, but the school assigned 
her to a job working Wednesdays through 
Sundays on the night shift. 
 
Under the collective bargaining agreement, the 
school could require Suarez to report on short 
notice within a specific timeframe outside of 
normally scheduled hours. She requested several 
schedule changes including being removed from 
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the nightshift so she wouldn’t be tired while 
attending church services the following day. The 
school denied her requested shift changes but 
allowed her to take five days of unpaid leave for 
religious holidays.  
 
At some point, a position became available that 
didn’t require Saturday work. Although it was 
emailed to all staff, Suarez did not apply for this 
position and her supervisor didn’t inform her 
about it. Suarez claimed she didn’t know how to 
apply but never claimed she would have applied 
had she known about it.  
 
She requested paid time off in September 2019 to 
celebrate several holidays. The school denied her 
request because another certified nursing assistant 
was already scheduled to take off the days in 
question. She then applied for unpaid leave. The 
school agreed to give her four of the days she had 
requested but denied two because another 
certified nurse was scheduled to be off. Suarez did 
not come to work on one of those two days 
because she was at church. Because she was still 
a probationary employee, the school terminated 
her employment.  
 
She filed suit alleging violations of RCW 49.60’s 
discrimination, retaliation, duty of 
accommodation and wrongful discharge. The 
Superior Court granted the school’s motion for 
summary judgment. The court affirmed the 
dismissal of the discrimination and retaliation 
claims but reversed the dismissal of the 
accommodation and wrongful termination claims 
2-1. 
 
The majority first considered whether the school 
had violated its duty of accommodation with 
respect to not giving her time off for all the 
holidays and refusing to give her Saturdays off. 
The court adopted the following definition of 
reasonable accommodation of religion, based on 
federal law: one that resolves the conflict between 
the employee’s work duties and religious beliefs 
and does not impact their benefits or job status.  

Following the Washington Supreme Court’s 
decision in Kumar v. Gate Gourmet Inc., 180 
Wn.2d 481, 501, 325 P.3d 193 (2014), the 
legislature enacted a law granting public 
employees two unpaid religious holidays per year. 
The law required that the office of financial 
management would define “undue hardship” for 
the purposes of that law. The agency defined 
“undue hardship” as “an action requiring 
significant difficulty or expense to the employer.” 
WAC 82-56-020. The agency set forth 10 factors 
to consider. 
 
The court held that the same standard should 
apply to employee requests for more than two 
holidays. The majority held that there was a 
question of fact whether granting Suarez’s request 
to take off the day that resulted her termination 
would have caused undue hardship to the school. 
The majority held there wasn’t sufficient evidence 
in the record that calling in another employee to 
cover her shift and paying mandatory overtime 
was more than a de minimis expense. The court 
declined to address whether a person who 
requested a day off as a religious accommodation 
was legally the same as a person calling in sick. 
 
With respect to the school’s refusal to schedule 
Suarez to have Saturdays off, the court affirmed 
the grant of summary judgment to the school. 
Allowing Suarez to have such a position would 
have violated the seniority system under the CBA. 
That would have been an undue hardship.  
 
The majority ruled that a jury could find that the 
school did not accommodate Suarez’s religious 
beliefs just by sending the job announcement with 
Saturdays off to all employees. “This passive, 
generalized action was not an attempt to 
accommodate Suarez’s scheduling conflict. It was 
neither a dialogue nor an attempt at cooperation.” 
The court held that an employer has an obligation 
to take active or affirmative steps in resolving a 
scheduling conflict if it can be done without undue 
hardship. The school admitted at oral argument 
that informing Suarez personally of the open 
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position with Saturdays off would not have been 
an undue hardship.  
 
The majority reaffirmed that the WLAD can be 
the basis for a common law wrongful discharge 
claim. The court agreed that under the WLAD, 
Suarez had the right to practice her religion 
without discrimination. Because there were 
genuine issues of fact whether the school failed to 
accommodate Suarez by letting her take off the 
workday that resulted in her termination, there 
was necessarily a factual issue on her wrongful 
termination claim. 
 
Judge Lawrence-Berrey would have affirmed in 
full. He argued that the school had given her the 
two religious holidays the law allows. He believed 
that allowing Suarez more than the two holidays 
violated the CBA and was an undue burden 
because it gave her a benefit over other more 
senior employees. He called the reversal on the 
job announcement a “hand-holding” mandate. 
 
Suarez v. State, --- Wn. App. 2d ---, 517 P.3d 474 
(Div. III 9/20/2022) (Staab, Fearing, Lawrence-
Berry) 
 
Members Victories and Defeats 
 
Jim Pizl, Adam Berger, Lindsay Halm, and Jamal 
Whitehead represent the employees in Oakley. 
 
 
 
JOIN THE WELA LISTSERV  
 
WELA members are entitled to participate in an 
Internet-based electronic discussion group, or 
“listserv,” that provides almost instant feed-back 
to questions and thoughts related to employment 
law. This is a terrific way to keep on top of the 
latest developments in the law, new defense 
tactics, judges, and recent jury attitudes. To 
become a part of this group, contact our moderator 
at welalaworg@gmail.com. We will verify your 
WELA membership and sign you up.  
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