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U.S. Supreme Court 
 
Prejudice Is Not Necessary to Find Waiver of 
Right to Arbitrate 
 
Petitioner Robyn Morgan worked as an hourly 
employee at a Taco Bell franchise owned by 
respondent Sundance. When applying for the job, 
Morgan signed an agreement to arbitrate any 
employment dispute. Despite that agreement, 
Morgan filed a nationwide collective action 
asserting that Sundance had violated federal law 
regarding overtime payment. Sundance initially 
defended against the lawsuit as if no arbitration 
agreement existed, filing a motion to dismiss 
(which the District Court denied) and engaging in 
mediation (which was unsuccessful). Then, nearly 
eight months after Morgan filed the lawsuit, 
Sundance moved to stay the litigation and compel 
arbitration under the Federal Arbitration Act 
(FAA). Morgan opposed, arguing that Sundance 
had waived its right to arbitrate by litigating for so 
long. 
 
The Eight Circuit ruled that a waiver applied only 
if the party knew of the right to arbitration, acted 
inconsistently with that right, and in deference to 
the federal policy favoring arbitration, prejudiced 
the other party by its inconsistent actions. 
 
The U.S. Supreme Court reversed in a unanimous 
decision. Assuming only that this case involves a 
determination about waiver, as opposed to 
forfeiture, estoppel, laches, or procedural 
timeliness, the Court ruled that the federal policy 
favoring arbitration does not justify the creation of 
rules applicable only to arbitration. “The federal 
policy is about treating arbitration contracts like 
all others, not about fostering arbitration.” “To 
decide whether a waiver has occurred, the court 
focuses on the actions of the person who held the 
right; the court seldom considers the effects of 

those actions on the opposing party.” The federal 
rule of waiver does not require a showing of 
prejudice to the non-moving party. 
 
Morgan v. Sundance, Inc., 142 S. Ct. 1708 
(2022) 
 
Airline Ramp Supervisors are Workers in 
Interstate Commerce Exempt from the Federal 
Arbitration Act Because They Load and Unload 
Cargo 
 
Linda Saxon worked for Southwest Airlines as a 
ramp supervisor. Although ramp supervisors 
spend much of their time supervising ramp agents, 
they also load and unload baggage, airmail, and 
commercial cargo to and from airplanes that travel 
across the country. She and other ramp 
supervisors brought a collective action for unpaid 
wages under the FLSA. The airline moved to 
enforce the ramp supervisors’ agreements. The 
district court granted the motion to compel 
arbitration, but the Seventh Circuit reversed 
holding that that because the ramp supervisors 
actually loaded/unloaded cargo they were workers 
in interstate commerce exempt from the Federal 
Arbitration Act. The Fifth Circuit had held 
otherwise. 
 
In a unanimous opinion by Justice Thomas, the 
Justices agreed that ramp supervisors were 
exempt from the arbitration act. The first question 
the Court dealt with was what was the relevant 
“class of workers” to be considered in the 
analysis. Saxon argued that because air 
transportation as an industry is engaged in 
interstate commerce, all airline employees are 
exempt from the arbitration act. Southwest argued 
that the relevant class of workers is limited to 
those who are engaged in interstate commerce in 
their day-to-day work. The Court agreed with the 
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airline that the relevant question is what the 
employee does and not what the airline does.  
 
Nevertheless, the Court ruled in favor of Saxon 
because ramp supervisors load and unload cargo 
that is in interstate commerce. To be a 
transportation worker exempt from the arbitration 
act, the worker must be actively engaged in 
transportation of goods across borders via the 
channels of foreign or interstate commerce. The 
Court rejected Southwest’s argument that only 
workers who physically move goods or people 
across state or international boundaries are 
covered. 
 
Southwest Airlines Co. v. Saxon, 142 S. Ct. 1783 
(6/6/2022) 
 
Public High School Football Coach’s Midfield 
Post-game Prayers were Private Speech and Did 
Not Violate the Establishment Clause 
 
According to Justice Gorsuch’s majority opinion, 
“Kennedy lost his job as a high school football 
coach because he knelt at midfield after games to 
offer a quiet prayer of thanks…. He offered his 
prayers quietly while his students were occupied.” 
Justice Sotomayor’s dissent strenuously rejected 
this categorization and instead considered the 
issue to be whether a school district is required to 
allow one of its employees to incorporate a public 
communicative display of the employee’s 
personal religious beliefs into an official school 
event. 
 
Kennedy began working as a part-time assistant 
varsity football coach and junior varsity head 
coach at Bremerton high school in 2008. At the 
conclusion of games, he offered his prayers at the 
50-yard line. Initially he prayed on his own. Over 
time some of his players joined him. The number 
grew to most of the team. Kennedy would hold 
aloft student helmets and deliver speeches with 
overtly religious references, while players kneeled 
around him. He also led students and the coaching 

staff in prayer in the locker room prior to the 
game. No one complained for seven years. 
 
In 2015, the principal of another school asked the 
Bremerton principal whether the opposing team 
could join Kennedy in prayer. The School District 
was apparently unaware of Kennedy’s prayers and 
launched an inquiry into whether they violated the 
school policy on religious activities. The School 
District instructed Kennedy to avoid motivational 
talks that included religious expression, including 
prayer. It also directed him to make his religious 
activity non-demonstrative to avoid an 
Establishment Clause issue. Initially Kennedy 
complied by ending the pre-game locker-room 
prayers (which predated him) and by praying at 
mid-field after everyone had left the stands. Later, 
through counsel, Kennedy asked to continue to 
offer a post-game personal prayer at mid-field. 
The School District denied Kennedy’s request and 
forbade him from engaging in any overt actions 
that could appear to a reasonable observer to 
endorse prayer while on duty. 
 
Kennedy then made multiple media appearances 
to publicize his intention to pray at mid-field at the 
end of the next game, which was homecoming. 
True to his word, he offered a prayer following the 
game at midfield. Players from his team, the other 
team, and members of the community joined him. 
The event created considerable media coverage. 
The School District then informed the public that 
going on to the field was forbidden. The School 
District also sent Kennedy a letter saying his 
conduct during the homecoming game was 
inconsistent with prior directives to him. 
 
At the following game, Kennedy offered a silent 
prayer at the 50-yard line, but no one joined him. 
However, students were standing nearby. The 
School District continued to express concerns that 
Kennedy’s actions created an Establishment 
Clause issue. The School District allowed him to 
pray in private behind closed doors, unobservable 
by students. At the next game, Kennedy again 
prayed at the 50-yard line and was joined by 
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members of the public including a state 
representative. After that, the School District 
placed him on paid administrative leave and 
forbade him from participating in any capacity in 
football program activities. No students prayed on 
the field after his removal from football activities. 
Several parents wrote the District that their 
children had participated in the prayers so as to 
not separate themselves from their teammates. 
 
Kennedy received a negative performance review 
for 2015 for failing to follow district policies and 
contributing to negative relations. The varsity 
football coach recommended Kennedy not be 
rehired and himself resigned because he was 
concerned that he and his staff were in danger due 
to the turmoil Kennedy had created. 
 
Kennedy filed suit under the First Amendment. 
He moved for preliminary injunction, which the 
district court denied. The district court ruled that 
Kennedy had deliberately chosen the 
homecoming game to convey his religious beliefs 
in a manner that would be reasonably seen as a 
public employee leading an orchestrated session 
of faith. The Ninth Circuit affirmed the denial of 
the preliminary injunction, noting that Kennedy 
had refused the accommodation of praying at 
midfield after the stadium had emptied. The U.S. 
Supreme Court initially denied certiorari, but four 
members of the Court raised objections to the 
lower courts’ analysis. 
 
Following discovery, the district court granted the 
School District’s motion for summary judgment. 
The district court held that Kennedy’s midfield 
prayers were not protected by the First 
Amendment because he was speaking as a public 
employee, not a private citizen. Additionally, 
Kennedy’s practice violated the Establishment 
Clause because its time and place conveyed an 
official sanction. The district court further found 
that some students had felt compelled to join. The 
Ninth Circuit affirmed. The circuit denied 
rehearing en banc with 11 judges dissenting. The 
Supreme Court granted certiorari and reversed. 

 
The six-Justice majority began its analysis by 
stating that the Free Exercise and Free Speech 
Clauses work in tandem. With respect to the 
former, the Court noted that it was undisputed that 
Kennedy was motivated by a sincere religious 
belief. The Court also claimed that the case did not 
involve leading prayers with the team or before 
any other captive audience. The majority 
emphasized that the School District disciplined 
him only for praying quietly without his players. 
The School District had conceded that the school 
policy at issue was neither neutral nor generally 
applicable.  
 
With respect to Kennedy’s Free Speech claim, the 
School District conceded Kennedy had addressed 
a matter of public concern. The Court reiterated 
that if a public employee speaks pursuant to his or 
her official duties, the speech is the government’s 
own and subjects the employee to control and 
discipline. The parties strenuously disputed 
whether Kennedy offered his prayers as a private 
citizen or instead they constituted government 
speech. The Court held that the prayers were not 
speech ordinarily within the scope of his duties as 
a coach. He was not seeking to convey a 
government created message. He was not engaged 
in speech the School District paid him to produce 
as a coach. In sum, his prayers did owe their 
existence to his responsibilities as a public 
employee.  
  
The Court based this conclusion in part on the fact 
that after the game ended, coaches were free to 
attend briefly to personal matters. The Court 
claimed the evidence showed that Kennedy did 
not deliver his prayers as an address to the team, 
but instead in his capacity as a private citizen. It 
was not dispositive that the speech took place 
within the workplace, i.e., on the field. What 
matters is whether he offered his prayers while 
acting within the scope of his duties as coach. The 
Court disagreed with the Ninth Circuit’s 
conclusion that Kennedy remained on duty after 
the game as a role model. The majority held that 
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“this argument commits the error of positing an 
excessively broad job description by treating 
everything teachers and coaches say in the 
workplace as government speech subject to 
government control.” 
 
Because Kennedy had satisfied his requirements 
under both the Free Exercise and Free Speech 
Clause, the burden shifted to the School District 
to show the restrictions serve a compelling 
interest and are narrowly tailored. The Court 
rejected the lower courts’ conclusions that the 
government’s interest in avoiding an 
Establishment Clause violation outweighed 
Kennedy’s First Amendment rights. The 
remainder of the Court’s opinion dealt primarily 
with the Establishment Clause doctrine. The 
Court held that Establishment Clause must be 
interpreted by reference to historical practices and 
understandings consistent with the Framers.  
 
The Court rejected the School District’s argument 
that its actions were justified to prevent students 
from feeling coerced into prayer. The majority 
held that “Kennedy’s private religious exercise 
did not come close to crossing any line one might 
imagine separating protected private expression 
from impermissible government coercion. The 
Court found it significant that the School District 
did not raise coercion concerns in its letters to 
Kennedy, that he voluntarily ended praying with 
students in the locker room before the game, as 
well as his practice of postgame religious talks. 
The only thing he continued was “the prayer he 
gave alone.” The Court dismissed any concerns 
that others might have seen and heard his religious 
exercise as “part of learning how to live in a 
pluralistic society....” The Court also rejected the 
parents’ letters that students joined in because 
they felt coerced as hearsay and not clearly 
addressing the midfield prayers. The Court also 
rejected any claims about disruption of football 
games because the District didn’t mention them in 
their original letters to Kennedy. 
 

The Court also rejected the argument that any 
visible religious conduct by a teacher or coach 
should be deemed impermissibly coercive on 
students. The majority concluded by asserting that 
there was no actual conflict between the Free 
Exercise Clause/Free Speech Clause and the 
Establishment Clause. “Respect for religious 
expressions is indispensable to life in a free and 
diverse Republic—whether those expressions 
take place in a sanctuary or on a field…. And the 
only meaningful justification the government 
offered for its reprisal rested on a mistaken view 
that it had duty to ferret out and suppress religious 
observances even as it allows comparable secular 
speech.” 
 
Justice Thomas concurred to point out that the 
Court refrained from deciding whether or how 
public employees’ rights under the Free Exercise 
Clause might be different from the general 
public’s. The Court also didn’t decide what 
burden an employer must shoulder to justify an 
employee’s religious expression. He suggested it 
might be different from the Free Speech Clause. 
 
In his concurrence, Justice Alito emphasized that 
“this case is unlike…any of our prior cases 
involving free-speech rights of public employees” 
because the “expression occurred while at work 
but during a time when a brief lull in his duties 
apparently gave him a few free moments to 
engage in private activities.” He stated the Court 
hadn’t decided what standard the government 
needed to meet to restrict such expression because 
no possible standard had been met here. 
 
The dissent focused on (1) what it asserted was the 
majority’s severe distortion of the factual record 
and (2) the majority’s rewrite of Establishment 
Clause jurisprudence. The dissent asserted that 
Establishment Clause dangers were particularly 
acute in public schools. Given that the Court had 
previously held that including a 
nondenominational general benediction in a 
graduation ceremony and a prayer at student 
football games delivered by students were 



 
 
 
 
 

 
5 

 

unconstitutional, the Establishment Clause 
violation here was clear. “Kennedy was on the job 
as a school official on government property when 
he incorporated a public, demonstrative prayer 
into government sponsored school-related events 
as a regularly scheduled feature of the events.” 
Although the game itself had ended, the event had 
not. Therefore, there was a substantial risk of both 
perceived government endorsement of religion 
and coercion. This was particularly so with a 
coach and adolescent players. Kennedy’s prior 
activities were relevant to these factors, even 
though he had voluntarily discontinued them.  
 
Although the dissenters suggested that the School 
District had a strong argument that Kennedy was 
not speaking as private citizen, even if he was, the 
Establishment Clause violation was an adequate 
justification to restrict his speech. As a school 
official, Kennedy’s right to pray at any time and 
in any manner he wished while exercising his 
professional duties was not absolute. The dissent 
found it significant that Kennedy had tried to 
make his prayers a permanent ritual of postgame 
events and therefore he wasn’t just praying on his 
own time.  
 
The dissent accused the majority of elevating the 
Free Exercise Clause over the Establishment 
Clause and permitting Kennedy’s desired practice 
at the time and place of his choosing without 
regard of the legitimate needs of his employer. 
The dissent noted that the compromise and 
accommodation the Establishment Clause 
requires with respect to the integration of religious 
practices into the workplace is not limited to 
public employers. Citing the Title VII standard, 
the dissent would have held that Kennedy’s 
religious activities imposed more than a de 
minimis burden such as stopping spectators from 
rushing onto field and knocking people down. The 
dissent emphasized that nothing in the Court’s 
opinion “should be read as calling into question 
that Kennedy’s conduct may have raised other 
concerns regarding disruption of school events or 

misuse of school facilities that would have 
separately justified employment action….” 
 
Kennedy v. Bremerton School Dist., 142 S. Ct. 
2407 (6/27/2022) 
 
States Cannot Invoke Sovereign Immunity 
Against USERRA Claims  
 
Plaintiff was an Army Reservist. He was called to 
active duty in Iraq. He returned home with serious 
health conditions. He asked his employer, the 
Texas Department of Public Safety, to 
accommodate him by moving him to a different 
role. The Department refused. He filed a 
USERRA suit in state court. The state moved to 
dismiss on the grounds of sovereign immunity. 
The trial court denied the motion, but the court of 
appeals reversed. The Supreme Court granted 
certiorari and reversed the Texas appellate court, 
5-4. 
 
Justice Breyer’s majority opinion relied on a 
recent decision, PennEast Pipeline Co. v. New 
Jersey, 141 S. Ct. 2244 (2021), concerning 
eminent domain for the relevant test: whether the 
federal power at issue is complete in itself and the 
States consented to the exercise of that power in 
its entirety in the plan of the Constitutional 
Convention. Here the relevant federal power was 
to build and maintain the armed forces. One of the 
major purposes of adopting the Constitution was 
to centralize military power in Congress. 
American history confirmed that Congress’s 
power to build and maintain a national military is 
complete in itself. It didn’t matter that USERRA 
is a recent statute or is an in personam rather than 
in rem proceeding, which was the case in 
PennEast. 
 
Justice Kagan concurred, arguing that PennEast 
was hard to reconcile with earlier precedent but 
finding it controlling here. 
 
Justice Thomas dissented joined by Justices Alito, 
Gorsuch, and Barrett. They asserted that while 
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USERRA abrogates sovereign immunity in 
federal court, the statute wasn’t clear as to state 
courts. Secondly, the dissent argued the PennEast 
test should itself apply only to federal court. 
Finally, the dissent argued that because States 
retained some residual powers over the military, 
Congress’ authority over the armed forces didn’t 
meet the PennEast test, properly understood. 
 
Torres v. Texas Dep’t of Public Safety, 142 S. Ct. 
2455 (6/29/2022) 
 
Ninth Circuit 
 
Employee Need Not Show Long Term Effects of 
Impairment for it to be Substantially Limiting 
 
Shields began working for the Defendant in 
November 2017 in the Human Resources (“HR”) 
department.  The essential job functions required 
that the employee be able to “use hands to finger, 
handle, [and] feel,” to “reach with hands and 
arms,” and, occasionally, to “lift and/or move up 
to 2 pounds.” In April 2018, Shields had a bone 
biopsy which required the surgeon to make what 
the complaint described as a “10 centimeter skin 
incision” and created a window “into the bone 
measuring one centimeter in width by two 
centimeters in length.” The results of the biopsy 
were negative.  Nevertheless, her post-surgical 
injuries prevented her from, inter alia, fully using 
her right arm, shoulder, and hand to lift, pull, 
push, type, write, tie her shoes, or use a hair dryer. 
In requesting an accommodation, Shields’ 
physician described the major life activities that 
are substantially limited as “sleeping, lifting, 
writing, pushing, pulling [and] manual tasks.”  
Thereafter, she was approved for an eight week 
leave of absence.  When Shields had not 
recovered, she requested an extension of three 
weeks and was terminated from employment. 
 
Shields filed suit and in relevant part alleged “that, 
as a reasonable accommodation for her temporary 
disability arising from the biopsy surgery, Credit 
One ‘had a continuing duty under the ADA to 

extend Shields’[s] medical leave of absence’ for 
the ‘short’ additional period of time ‘until she was 
able to return to her job.’” The district court 
granted Credit One’s motion to dismiss the 
complaint under Rule 12(b)(6) because Shields 
had failed to plead facts showing “any permanent 
or long-term effects for her impairment” and 
failed to allege sufficient factual detail to “state a 
plausible impairment” during the requested 
extension of her medical leave of absence. The 
Ninth Circuit reversed. 
 
The Court ruled that to qualify as a disability, a 
medical condition does not need to have 
“permanent or long-term effects. “As amended in 
2011, the EEOC regulation that defines the phrase 
“substantially limits” contains a subsection stating 
that if sufficiently severe “[t]he effects of an 
impairment lasting or expected to last fewer than 
six months can be substantially limiting,” 29 
C.F.R. § 1630.2(j)(1)(ix) (emphasis original).      
 
The Court further held that Shields sufficiently 
pled facts to survive a motion to dismiss. The 
District Court erred in making a distinction 
between the initial eight weeks of impairment and 
the extension. Moreover, she sufficiently pled that 
she was unable to perform “major life activities” 
including caring for oneself, performing manual 
tasks, seeing, hearing, eating, sleeping, walking, 
standing, lifting, bending, speaking, breathing, 
learning, reading, concentrating, thinking, 
communicating, and working.” 42 U.S.C. § 
12102(2)(A) (emphasis original).  Lastly, the 
Court ruled that whether an “impairment 
substantially limits a major life activity shall be 
made without regard to the ameliorative effects of 
mitigating measures,” such as medication, 
medical supplies, or other aids. 42 U.S.C. § 
12102(4)(E)(I) (emphasis original). 
 
Shields v. Credit One Bank, NA, 32 F.4th 1218 (9th 
Cir. 5/6/2022) (Collings, Fletcher, Watford) 
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Washington Court of Appeals 
 
Employees Who Prevailed on Whistleblower 
Claim Before OAH Can Bring Action in 
Superior Court for Full Fees Pursuant to RCW 
49.48.030 
 
Mason County Sheriff’s Office Corrections 
Officer Tammy Reeves claims she lost a 
promotion because of whistleblowing activity. 
The claim underwent numerous hearings before 
the Office of Administrative Hearings (“OAH”) 
and appeals of OAH rulings to the superior court. 
In the administrative process Reeves was awarded 
partial attorney fees under RCW 42.41.040(7). 
Reeves filed the present suit seeking full attorney 
fees under RCW 49.48.030, which she had not 
previously pled, after the conclusion of 
proceedings before the OAH. The trial court 
denied the county’s motion for summary 
judgment on the grounds of res judicata and 
collateral estoppel and awarded $161,415 in 
attorney fees. The County appealed. 
 
The Court of Appeals affirmed. It recognized that 
courts must construe RCW 49.48.030, a remedial 
statute, liberally in favor of the employee. A 
liberal construction requires that the coverage of 
the statute’s provisions be charitably construed in 
favor of the employee and that its exceptions be 
narrowly confined.  
 
The Court ruled that RCW 49.48.030 affords the 
employee a standalone suit to recover attorney 
fees incurred in a previous proceeding. Public 
employees, such as Reeves, are beneficiaries of 
the fee provision. An employee may recover for a 
successful claim for wages before an 
administrative body.  
 
In reference to collateral estoppel, the Court found 
that collateral estoppel bars a litigation of an issue 
only in situations when the issue presented in the 
second proceeding is identical in all respects to an 
issue decided in the prior proceeding. The 
controlling facts and applicable legal rules must 

remain unchanged. Collateral estoppel does not 
apply when a substantial difference in applicable 
legal standards differentiates otherwise identical 
issues even though the factual setting of both suits 
is the same. The Court ruled that Mason County 
failed to show the issue decided in the OAH 
proceeding to be identical to the issue raised by 
Tammy Reeves’ independent lawsuit. Moreover, 
different legal standards apply insofar as an award 
of attorney fees under RCW 42.41.040 is 
discretionary but required under RCW 49.48.030. 
 
In reference to res judicata, the court found that all 
the elements were satisfied but the doctrine may 
be rejected when the circumstances behind the 
case do not serve the doctrine’s purposes. 
Exceptions, based on important reasons of policy, 
can also preclude the doctrine’s application. Here, 
the court denied the application of res judicata and 
relied upon the strong public policy in support of 
an employee’s recovery of attorney fees. 
 
Reeves v. Mason County, 509 P.3d 859 (Div. III 
5/17/2022) (Fearing, Pennell, Staab)   
 
Members Victories and Defeats 
 
Julie Oberbillig and Hugh McGavick represented 
the employee in Reeves 
 
 
 
 
JOIN THE WELA LISTSERV  
 
WELA members are entitled to participate in an 
Internet-based electronic discussion group, or 
“listserv,” that provides almost instant feed-back 
to questions and thoughts related to employment 
law. This is a terrific way to keep on top of the 
latest developments in the law, new defense 
tactics, judges, and recent jury attitudes. To 
become a part of this group, contact our moderator 
at welalaworg@gmail.com. We will verify your 
WELA membership and sign you up.  
 

mailto:welalaworg@gmail.com
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