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NINTH CIRCUIT MODEL JURY INSTRUCTIONS FOR TITLE VII  

DISCRIMINATION ARE WRONG AND SHOULD BE CHALLENGED 

I.  Introduction 

 Newly modified Ninth Circuit model jury instructions 10.1 and 10.2 on the claim of Title VII 
discrimination in the opening paragraph provide that for plaintiff to prevail she must prove that the 
adverse action was taken by the defendant “because of” the plaintiff’s protected status.  The instruction 
then lists the elements that must be proven by a preponderance of the evidence as follows: 

1.  the plaintiff was [discharged] [not hired] [not promoted] [demoted] [state other adverse 
action] by the defendant; [and] 

2.  the defendant [discharged] [failed to hire] [failed to promote] [demoted] [state other adverse 
action] the plaintiff because of the plaintiff’s [race] [color] [religion] [sex] [national origin] [.] [;] 

 [3. the plaintiff was qualified for [his] [her] [other pronoun] position [.] [;] [and] 

[4. similarly situated individuals outside the plaintiff’s [race] [color] [religion] [sex] [national 
origin] were treated more favorably.] 

Ninth Circuit Model Instruction 10.1. Model Instruction 10.2 differs only because it allows the plaintiff 
to prove that a protected classification was a “motiving factor” for the adverse action subject to the same 
decision affirmative defense. 

 Insofar as the instructions require proof that plaintiff was “qualified” for her position and/or that 
similarly situated individuals outside the plaintiff’s protected classification were treated more favorably 
(elements three and four), this instruction is wrong. These should not be  elements required to prove a 
violation of Title VII. They are components of the McDonnell Douglas shifting burden model “prima 
facie” case that are sometimes required to survive a motion for summary judgment. While the facts 
addressed in elements three and four may be relevant to the ultimate issue of discrimination, they are not 
dispositive. To prevail, plaintiff need only prove that the defendant took adverse action “because of” a 
protected classification. Additional dispositive elements in the Model Ninth Circuit Instructions vastly 
increases plaintiff’s burden of proof. Plaintiff’s lawyers should object to the use of the bracketed 
material in these model instructions. Significantly, the Introduction to the Model Instructions provides: 
“The Ninth Circuit Court of Appeals does not adopt these instructions as definitive. Indeed, occasionally 
the correctness or incorrectness of a given instruction may be the subject of a Ninth Circuit opinion.”  
The following analysis may be helpful in attempting to convince the trial judge that the model 
instruction is actually wrong.     
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II.  Background 

 The analysis begins with the text of the statute. Title 42 U.S.C. § 2000e-2(a) in relevant part 
provides: “It shall be an unlawful employment practice for an employer to fail or refuse to hire or to 
discharge any individual, or otherwise to discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, 
religion, sex, or national origin.” (Emphasis added). In the alternative, a Title VII plaintiff alleging 
discrimination based on a protected status proceeding under § 2000e-2(m) need only show “that race, 
color, religion, sex, or national origin was a motivating factor for any employment practice, even though 
other factors also motivated the practice.”  42 U.S.C. § 2000e-2(m) (Emphasis added).  Under the 
motivating factor standard, however, an employer could limit its liability if the employer could show, by 
a preponderance of the evidence, that it “would have taken the same action in the absence of the 
impermissible motivating factor.”  42 U.S.C. § 2000e-5(g)(2)(B). 

 In Bostock v. Clayton County, 140 S. Ct. 1731 (2020), the Court clarified the meaning of 
“because of” to make clear that “a defendant cannot avoid liability just by citing some other factor that 
contributed to its challenged employment decision. So long as the plaintiff’s sex was one but-for cause 
of that decision, that is enough to trigger the law.”  Id. at 1739.  Further, “the plaintiff’s sex need not be 
the sole or primary cause of the employer’s adverse action.” Id. at 1744.  Subsequent to Bostock, any 
difference between the “because of” and “motivating factor” standards of causation will be very difficult 
for a jury to discern.  

 Consistent with the court’s decision in Bostock, the Ninth Circuit Model Instruction 10.3 defines 
the meaning of “because of” used in Model Instructions 10.1, 10.2, and other instructions. It instructs the 
jury that “a defendant cannot avoid liability just by citing some other factor that contributed to the 
challenged employment decision. So long as the plaintiff’s [race] [color] [religion] [sex] [national 
origin] was one but-for cause of that decision, that is enough to trigger the law. A “but-for cause” does 
not mean the sole cause or even a primary cause.” It is strongly recommended that plaintiffs attempt to 
prove discrimination “because of” a protected classification in violation of § 2000e-2(a) and forgo the 
“motivating factor” standard in § 2000e-2(m). 

III.  Discussion  

 A violation of section 2000e-2(a) requires proof of only two elements: 1) that the plaintiff 
suffered an adverse employment action, and 2) that the adverse employment action was “because of” the 
plaintiff’s protected classification. Nowhere does the statute mention “disparate treatment” or that 
plaintiff must prove that she was treated less favorably than similarly treated individuals outside the 
protected class. See Pacific Shores Properties v. City of Newport Beach, 730 F. 3d 1142, 1158 (9th Cir. 
2013) (“Our cases clearly establish that plaintiffs who allege disparate treatment under statutory anti-
discrimination laws need not demonstrate the existence of a similarly situated entity who or which was 
treated better than the plaintiffs in order to prevail”). Nowhere does the statute mention that plaintiff 
must prove that she was qualified for her job.  

 Courts have adopted the McDonnell Douglas shifting burden model in recognition that 
discriminatory intent can be difficult to prove. Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 
133, 141 (2000). Under McDonnell Douglas, a plaintiff alleging disparate treatment under Title VII 
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must first establish a prima facie case of discrimination. The burden of production, but not persuasion, 
then shifts to the employer to articulate some legitimate, non-discriminatory reason for the challenged 
action. If the employer does so, the plaintiff must show that the articulated reason is pretextual “either 
directly by persuading the court that a discriminatory reason more likely motivated the employer or 
indirectly by showing that the employer's proffered explanation is unworthy of credence.” Chuang v. 
University of California Davis, 225 F. 3d 1115, 1123-24 (9th Cir. 2000), citing Texas Dep't of 
Community Affairs v. Burdine, 450 U.S. 248, 256 (1981). In the context of employment discrimination 
law under Title VII, summary judgment is not appropriate if, based on the evidence in the record, a 
reasonable jury could conclude by a preponderance of the evidence that the defendant undertook the 
challenged employment action because of the plaintiff's protected classification. See Wallis v. J.R. 
Simplot Co., 26 F.3d 885, 889 (9th Cir.1994). 

 The McDonnell Douglas shifting burden model is not an interpretation of statutory text. The 
McDonnell Douglas framework simply provides one evidentiary tool for proving that an illegal motive 
played a causal role in the decision to take adverse employment action. It was “was never intended to be 
'rigid, mechanized, or ritualistic.'" Furnco Construction Corp. v. Waters, 438 U.S. 567, 577 (1978). The 
McDonnell Douglas model is applicable only for summary judgment and its components are not to be 
used as part of a jury instruction. See Ninth Circuit Model Title VII Introductory Comment, citing Costa 
v. Desert Palace, Inc., 299 F.3d 838, 855 (9th Cir. 2002) (en banc), aff’d, 539 U.S. 90 (2003) (“[I]t is 
not normally appropriate to introduce the McDonnell Douglas burden-shifting framework to the jury”); 
Sanghvi v. City of Claremont, 328 F.3d 532, 540 (9th Cir. 2003) (“[I]t is error to charge the jury with the 
elements of the McDonnell Douglas prima facie case”). Despite the Ninth Circuit’s recognition that the 
elements of the McDonnell Douglas prima facie case are not to be included in a jury instruction, that is 
exactly what the Ninth Circuit has done.   

 The comment to Model Instruction 10.1 explains: “To establish a prima facie case of disparate 
treatment under Title VII, a plaintiff must show ‘(1) he is a member of a protected class; (2) he was 
qualified for his position; (3) he experienced an adverse employment action; and (4) similarly situated 
individuals outside his protected class were treated more favorably,’” citing Kennedy v. Bremerton Sch. 
Dist., 991 F.3d 1004, 1021 (9th Cir. 2021) (quoting Berry v. Dep’t of Soc. Servs., 447 F.3d 642, 656 (9th 
Cir. 2006)). See also Model Instruction 10.2 (same). The comment adds “[i]f it is disputed that plaintiff 
is qualified for [her] position and that similarly situated individuals outside of plaintiff’s protected class 
were treated more favorably, add the bracketed elements.” These issues will be disputed in most 
discrimination cases. But they are not required to establish a violation of the statute, they are the 
elements required to satisfy the McDonnell Douglas “prima facie” case only on summary judgment and 
only when the plaintiff has decided to rely on  the McDonnell Douglas shifting burden model. 

 In Kennedy v. Bremerton, the plaintiff alleged, inter alia, disparate treatment under Title VII.  
991. F. 3d at 1019. The trial court granted summary judgment in favor of the Bremerton School District 
and Kennedy appealed. It was within the context of summary judgment that the Court ruled: To 
establish a prima facie case of disparate treatment under Title VII, a plaintiff must show “(1) he is a 
member of a protected class; (2) he was qualified for his position; (3) he experienced an adverse 
employment action; and (4) similarly situated individuals outside his protected class were treated more 
favorably.” Id. at 1021. Summary judgment was affirmed because Kennedy failed to satisfy the fourth 
component. Id., overruled on other grounds. 139 S. Ct. 857 (2022). Likewise, in Berry v. Department of 
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Social Services the district court granted summary judgment, and the plaintiff appealed. The Court in 
Berry required plaintiff to establish the exact same elements to prove a prima facie case. Berry, 447 F.3d 
at 656. Significantly, the Court in Berry makes it explicitly clear that these elements are required to 
establish a prima facie case “under the McDonnell Douglas approach.” Id. See also Chuang v. 
University of California Davis, 225 F. 3d 1115, 1123 (9th Cir. 2000) (same elements required to 
establish a prima case under McDonnell Douglas). Neither Kennedy nor Berry hold that any of these 
elements are necessary to prove a statutory violation of Title VII.  

 The transformation of the McDonnell Douglas  prima facie case components into Title VII 
statutory elements is inconsistent with the “but for” standard of causation. To satisfy “but for” causation 
an illegal reason need not be the only reason or even the primary reason for adverse action. See Model 
Instruction 10.3; Bostock, 140 S. Ct. at 1744. Even if plaintiff was not “qualified” as required by element 
three of the Ninth Circuit Model Instruction, she still should be able to prevail if an illegal reason also 
motivated the adverse action. But the failure to satisfy any element of the Model Instruction results in a 
defense verdict despite the existence of an illegal reason which is contrary to the “but for” standard of 
causation.  
 
 Likewise, the failure to prove that plaintiff was treated less favorably than similarly situated 
individuals outside the protected class as required by element four of the Ninth Circuit Model 
Instruction should not be dispositive. This is only one way to prove discrimination “because of” a 
protected classification. Even if plaintiff fails to satisfy this element, she can still prevail if she can prove 
other facts including but not limited to that the employer’s articulated reason for adverse action was 
false or unworthy of belief, there existed direct evidence, there was sufficient statistical evidence, or 
there was sufficient pattern and practice evidence.  

IV. Conclusion 

 The Ninth Circuit’s model instructions has incorporated the prima facie case components of the 
McDonnell Douglas shifting burden model as elements required to prove a statutory violation of 
discrimination under Title VII. This is clear error. “We conclude ‘it is error to charge the jury with the 
elements of the McDonnell Douglas prima facie case.’” Sanghvi v. City of Claremont, 328 F.3d at 540. 
Moreover, the transformation of the McDonnell Douglas prima facie case components into Title VII 
statutory elements is inconsistent with “but for” causation. Plaintiff’s employment lawyers should object 
to Ninth Circuit Model Jury Instructions 10.1 and 10.2.   
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WELA members are entitled to participate in an 
Internet-based electronic discussion group, or 
“listserv,” that provides almost instant feed-back 
to questions and thoughts related to employment 
law. This is a terrific way to keep on top of the 
latest developments in the law, new defense 
tactics, judges, and recent jury attitudes. To 
become a part of this group, contact our moderator 
at welalaworg@gmail.com. We will verify your 
WELA membership and sign you up.  
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