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U.S. Supreme Court 
 
Cert. Denied in Union Gospel Mission Case, But 
Two Justices Suggest Constitutional Exemption 
for Religious Organizations from All Anti-
Discrimination Laws 
 
In Woods v. Seattle Gospel Mission, 197 Wn.2d 
231, 481 P.3d 1060 (2021), the Plaintiff brought 
suit under the Washington Law Against 
Discrimination alleging that the Gospel Mission 
refused to hire him for a staff attorney position 
because of his sexual orientation. The trial court 
granted summary judgment and the Washington 
Supreme Court reversed and remanded. In 
relevant part, the Court reaffirmed that the 
religious exemption under the WLAD was not 
facially constitutional under Article I, Section 12 
of the state constitution. The Court nevertheless 
ruled that the religious exemption was 
unconstitutional as applied to non-ministerial 
employees. The Court’s analysis of the ministerial 
exception relied upon the U.S. Supreme Court 
cases Our Lady of Guadalupe School v. 
Morrissey-Berru, 140 S. Ct. 2049 (2020), and 
Hosanna-Tabor Evangelical Lutheran Church & 
Sch. v. EEOC, 565 U.S. 171 (2012). Ultimately, 
the Court remanded the question of whether 
Woods was a minister for the trial court to decide 
in the first instance. The Gospel Mission filed a 
petition for certiorari with the U.S. Supreme 
Court. 
 
Although the petition for certiorari was denied, 
Justice Alito filed a statement respecting the 
denial of certiorari joined by Justice Thomas. 
Justice Alito expressed his view that the guarantee 
of church autonomy in the constitution’s religion 
clauses are not limited to protect only a religious 
organization’s employment decisions regarding 
formal ministers. According to Justice Alito: “To 
force religious organizations to hire messengers 

and other personnel who do not share their 
religious views would undermine not only the 
autonomy of many religious organizations but 
also their continued viability.” He concluded that 
“[t]he Washington Supreme Court’s decision may 
warrant our review in the future, but threshold 
issues would make it difficult for us to review this 
case in this posture.”   
 
Woods v. Gospel Mission, 142 S. Ct. 1094 
(3/21/2022). 
 
Courts Should Not “Look Through” to 
Underlying Substantive Controversy to 
Determine if Federal Jurisdiction Exists for 
Petition to Confirm or Vacate Arbitration Award 
 
The plaintiff worked as a financial advisor. Her 
contract had an arbitration clause. She went to 
arbitration and lost. She then sued the employer in 
state court to vacate the decision based on alleged 
fraud in the arbitration proceeding. The employer 
removed the case to federal court and applied to 
confirm the arbitration award. The plaintiff 
moved to remand the case. 
 
The district court denied the motion to remand. 
Relying on Vaden v. Discover Bank, 556 U.S. 49 
(2009), the district court “looked though” the 
employer’s petition to confirm the arbitration 
award and decided that the underlying dispute was 
arbitrable. Because the dispute was arbitrable, that 
created federal court jurisdiction under the 
Federal Arbitration Act (“FAA”). The Fifth 
Circuit affirmed. The U.S. Supreme Court granted 
certiorari and reversed 8-1. 
 
Justice Kagan held the lower courts erred by 
relying on Vaden, because that case involved a 
motion to compel arbitration rather than a motion 
to confirm (or vacate) an arbitration award. 
Instead, courts should determine whether federal 
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jurisdiction exists by looking at whether a motion 
to confirm or vacate creates for itself either a 
federal question or diversity jurisdiction. Here, 
there was no federal question jurisdiction, and all 
parties were citizens of the same state.  
 
The majority grounded the difference between 
how courts should analyze a motion to compel 
arbitration, on the one hand, and motions to 
confirm or vacate awards, on the other, in the text 
of the FAA. Section 4, which covers motions to 
compel arbitration, says a party to an arbitration 
agreement may compel arbitration where the court 
would have jurisdiction over the underlying 
dispute but for the arbitration agreement. Neither 
Section 9 or 10, which address confirming and 
vacating arbitration agreements, respectively, 
contain similar language. Therefore, courts must 
examine whether there is independent federal 
court jurisdiction over petitions brough under 
those sections.  
 
The majority reasoned that state courts are 
required to apply the FAA in confirming or 
vacating arbitration. Moreover, petitions to 
confirm or vacate arbitration awards usually 
involve state contract law issues. 
 
Justice Breyer dissented. He admitted that the 
majority’s interpretation of the statute was 
consistent with the text but would create 
unnecessary complexity and confusion. Nothing 
in the text of Sections 9 and 10 prevents 
application of the “look through” approach and 
the legislative history suggested Congress 
intended federal courts to have jurisdiction in 
these situations. 
 
Badgerow v. Walters, 142 S. Ct. 1310 
(3/31/2022). 
 
 
 
 
 
 

Ninth Circuit 
 
Courts Should not Presume Against Class 
Action Fairness Act Jurisdiction 
 
Plaintiff filed a class action against her employer 
comprising all current and former hourly workers 
in California alleging seven different state law 
wage and hour violations. Defendant removed to 
federal court asserting there was more than $5 
million in controversy. The employer submitted a 
declaration from a payroll lead asserting that 
almost $15 million in wages were in controversy.  
 
The district court conducted its own analysis and 
concluded the employer had failed to prove more 
than $5 million was in controversy for five of the 
seven claims. The district court assigned $0 value 
for the amount in controversy for those claims, 
resulting in a total valuation of just over $2 
million. The Ninth Circuit reversed. 
 
The circuit agreed that the district court should 
engage in “granular evaluation” of the employer’s 
evidence, assumptions, and arguments. But the 
panel ruled the district court erred in putting a 
thumb on the scale against removal and assigning 
$0 valuation to the five claims where the district 
court disagreed with the employer’s assumptions. 
The district court had affirmatively stated there 
was no presumption against removal under CAFA 
but had also said that “federal jurisdiction must be 
rejected if there is any doubt as to the right of 
removal….” The panel criticized the district court 
for having “some notion that removal under 
CAFA should be met with a level of skepticism 
and resistance.” This caused the court to impose 
“an inappropriate demand of certitude.”  
 
The panel ruled that the district court could have 
assigned a $0 value to claims as to which 
defendant had submitted no evidence or a 
completely inadequate valuation evidence. But 
that wasn’t the case here. Therefore, the district 
court should have reduced the valuation of the 
claims based on its disagreement with the 
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employer’s valuation assumptions. Here, the 
lowest possible hourly wage for one of the five 
claims as to which the employer assigned $0 
resulted in an amount in controversy of $4.5 
million for that claim. That amount coupled with 
the $2 million in controversy the district court 
found on other claims exceed the $5 million 
threshold.  
 
While district courts shouldn’t supply their own 
assumptions justifying removal, where the 
removing party’s assumptions can be reasonably 
modified to make better assumptions about 
valuation, the district court shouldn’t not just 
assign a $0 value to the claim in dispute. 
 
Jauregui v. Roadrunner Transp. Serv., Inc., --- 
F.4th --- (9th Cir. 3/17/2022) (Van Dyke, Hurwitz, 
Ericksen (D. Minn.)) 
 
Employment Discrimination Case Not Barred by 
Foreign Sovereign Immunities Act Where 
Employee was Clerical Staff 
 
The plaintiff was an administrative assistant at the 
Kuwait Consulate. She filed a state court 
complaint alleging religious, national origin, and 
gender discrimination. The Consulate removed 
and then moved to dismiss based on the Foreign 
Sovereign Immunities Act (“FSIA”). The district 
court denied the motion and the Ninth Circuit 
affirmed.  
 
The FSIA provides the sole basis for obtaining 
jurisdiction in US courts. A plaintiff must 
establish that an exception to sovereign immunity 
applies. The district court ruled that the 
commercial activity exception applied. It provides 
for jurisdiction where the action is based upon a 
commercial activity carried out in the United 
States. The district court ruled the gravamen of the 
complaint was the Consulate’s treatment of 
Plaintiff as an employee. 
  
Prior Ninth Circuit law established civil servants 
could not invoke this exception. The district court 

found the plaintiff was clerical staff performing 
routine secretarial and administrative tasks. She 
was not the personal secretary of a diplomat nor 
involved in policy making. The panel interpreted 
prior cases to establish a rule that the employment 
of personnel other than diplomatic, military, or 
civil service falls within the commercial exception 
unless the foreign state shows the employee’s 
duties included powers particular to sovereigns. 
 
The panel ruled that the Consulate failed to meet 
its burden. The Consulate argued that the plaintiff 
handled confidential information. Like the district 
court, the panel held that this argument conflates 
the nature and purpose of the plaintiff’s duties 
with how the Consulate chose to utilize her skills. 
A person hired for a clerical position does not 
become a civil servant or a diplomat because the 
sovereign exposes that person to confidential 
information. 
 
Mohammad v. General Consulate of State of 
Kuwait in Los Angeles, 24 F.4th 980 (9th Cir. 
3/17/2022) (Callahan, Rawlinson, Block 
(E.D.N.Y.)) 
 
National Labor Relations Act Preempts 
Employment Claims Based on Conduct 
Arguably Violative of the Act 
 
The plaintiff claimed that his employer promised 
him that if he convinced his fellow employees to 
sign away their union rights, they would each 
obtain 10% raises. The plaintiff was a lead field 
technician responsible for supervising the work of 
the other technicians. The plaintiff fulfilled his 
part of the bargain, the company didn’t fulfill its 
side. The plaintiff claims he was terminated after 
he confronted his supervisors about their breach 
of their promises. He also brought fraud, 
misrepresentation and whistleblowing claims. 
 
The district court granted the Company’s motion 
to dismiss the claims on the grounds of 
preemption by the National Labor Relations Act 
(“NLRA”). The panel affirmed. 
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The NLRA does not contain an express pre-
emption provision, but prior US Supreme Court 
precedent holds that two categories of state action 
are preempted: laws that regulate conduct 
Congress either expressly protected or prohibited 
and laws that regulate conduct Congress intended 
to remain unregulated. Sections 7 and 8 of the 
NLRA bar employers from interfering with 
employee rights under the Act. 
 
Here, the conduct that formed the basis for the 
plaintiff’s wrongful termination and related 
claims constituted an unfair labor practice in 
violation of the act. The panel determined that the 
plaintiff’s underlying theory was that the 
employer deceived him into convincing other 
employees into signing away their union rights for 
a raise. Offering an employee a benefit to give up 
union rights is a textbook NLRA violation. 
 
Even though the plaintiff’s misrepresentation and 
fraud claims focused on the company’s 
misrepresentations to him personally rather than 
the conduct prohibited by the NLRA, because the 
panel ruled that a jury would need to determine 
whether the company made representations that 
would violate the NLRA, the claims were 
preempted. The whistleblowing and wrongful 
termination claims were preempted because the 
plaintiff claimed he was terminated for advocating 
for his fellow employees after the company 
refused to give them the promised raise. Because 
there was a clear potential conflict between state 
law and federal policy, the claims were 
preempted.  
 
Even if state law claims implicate the NLRA, pre-
emption is inappropriate where there is a 
compelling local interest underlying the claims. 
Courts balance the state’s interests in protecting 
its citizens with the risk of interfering with the 
National Labor Relations Board’s ability to 
adjudicate the controversy. Courts focus on 
whether the controversy to the state court is 
identical with that that could be presented to the 

Board. The claims themselves need not be 
identical. 
 
With respect to the fraud and misrepresentation 
claims, the Board would consider it irrelevant 
whether the company intended to honor the 
promised raise, it would violate the NLRA 
regardless. The risk of interference was even 
greater with the whistleblowing and termination 
claims. 
 
The panel rejected the plaintiff’s argument that his 
claims did not implicate concerted activity. Here 
the plaintiff’s conduct arguably implicated 
concerted activity because he convinced other 
employees to relinquish their union rights in 
exchange for raises. He then advocated for his 
fellow employees when the promised raises did 
not materialize. 
 
The panel also rejected Plaintiff’s assertion that he 
was an exempt supervisor. If he had been a 
supervisor, the NLRB would have no jurisdiction 
and his claims would not be preempted. In prior 
union elections, the NLRB considered the 
company’s lead technicians to be employees, not 
supervisors. 
 
Moreno v. UtiliQuest, LLC, 29 F.4th 567, (9th Cir. 
3/18/2022) (M. Smith, Tashima, Murphy (E.D. 
Mich.)) 
 
Jury Must Decide Whether Two Law Firms 
Were Integrated Enterprise with 15 Employees 
 
Beginning in April of 2016, Plaintiff worked as a 
full-time associate attorney at W&L Nevada. 
Daniel Watkins and Brian Letofsky, who were 
licensed to practice in Nevada and California, 
owned and were the only partners of W&L 
Nevada. Likewise, they owned and were the only 
partners of Watkins & Letofsky, a California 
limited liability partnership (“W&L California”). 
 
In September of 2016, because of health concerns, 
Plaintiff resigned her position at W&L Nevada. In 
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December of 2016, Plaintiff returned to work 
there. Plaintiff asserts that when she did so, W&L 
Nevada agreed to accommodate her medical 
conditions by reducing her expected commitment 
to 20 hours per week. Plaintiff contends that 
despite this agreement, W&L Nevada required her 
to work more than 20 hours per week. In May of 
2017, after Plaintiff asked for time off to focus on 
her health, W&L Nevada placed her on an 
indefinite leave of absence. Plaintiff filed suit 
under the ADA and the district court granted 
summary judgment because (1) the Defendant had 
fewer than 15 employees and (2) Plaintiff did not 
present sufficient evidence to create a genuine 
issue of material fact about whether W&L Nevada 
was an “integrated enterprise” with W&L 
California. The Ninth Circuit reversed and 
remanded. 
 
Courts follow the Title VII test to establish 
whether the 15 employee numerosity requirement 
of the ADA is satisfied. Under the Title VII 
“Integrated Enterprise” test, Plaintiff must 
establish that (1) Defendant is so interconnected 
with another employer that the two form an 
integrated enterprise and (2) the integrated 
enterprise collectively has at least 15 employees. 
To determine whether the defendant is an 
“integrated enterprise”, four factors are 
considered: (1) interrelation of operations; (2) 
common management; (3) centralized control of 
labor relations; and (4) common ownership or 
financial control. 
 
The Court ruled that Plaintiff presented evidence 
from which a jury could infer that for both offices, 
Mr. Watkins and Mr. Letofsky managed all 
significant employment matters, including hiring 
and firing of employees, employee discipline, 
performance evaluations, scheduling and 
compensation, and that Mr. Watkins and Mr. 
Letofsky own both W&L Nevada and W&L 
California, which raises a clear inference of 
common financial control. The Court remanded to 
determine whether the two firms had at least 15 
employees. 

Buchanan v. Watkins & Letofsky, LLP, 30 F.4th 
874 (9th Cir. 4/7/2022) (Vratil, (D. Kan.), 
McKeown, Fletcher) 
 
Washington Supreme Court 
 
Court To Decide Whether Court or Arbitrator 
Decides Gateway Issues of Enforceability 
 
In Spadoni v. Microsoft, Plaintiff was an 
independent contractor and filed suit alleging a 
violation of the WLAD. The trial court granted the 
Defendant’s motion to compel arbitration and the 
Court of Appeals denied discretionary review. 
The plaintiff filed a Petition for Discretionary 
Review with the Supreme Court, which was 
granted. The Docket lists the following as the 
issues to be decided: 
 
Whether in this civil action against an employer 
by an unsophisticated employee, a provision in the 
employment agreement requiring arbitration of 
employment-related disputes in accordance with 
American Arbitration Association rules requires 
an arbitrator to determine whether the employee’s 
claims are subject to arbitration? 
 
Whether in this civil action by an employee 
against the employer and a third party to which the 
employer provides services under contract, the 
third party may invoke and enforce the terms of 
an arbitration agreement between the employer 
and employee when the third party is not an 
assignee or signatory to the employment 
agreement? 
  
Spadoni v. Microsoft Corporation, Alysis, Inc., 
No. 100634-9. 
 
Justices to Decide Whether Collective 
Bargaining Act Preempts State Family Care Act 
 
An employee of Alaska Airlines took an absence 
under the Washington State Family Care Act 
(“FCA”), RCW 49.12.270, for a scheduled flight 
sequence to care for her sick child. Alaska denied 
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the leave based upon its contention that the CBA 
prevented her from rescheduling her pre-
scheduled vacation time to cover an unscheduled 
absence to care for her sick child. The King 
County Superior Court agreed. The Washington 
Supreme Court granted direct review. The Docket 
lists the following as the issue to be decided: 
 
Whether RCW 49.12.270 of the Family Care Act, 
which allows employees to use accrued leave to 
care for sick family members, prohibits employers 
from imposing and enforcing advance-scheduling 
requirements under a collective bargaining 
agreement? 
 
Dep’t of Labor & Indus. v. Alaska Airlines, Inc., 
No. 100485-1. 
 
 
 
 
 
 
JOIN THE WELA LISTSERV  
 
WELA members are entitled to participate in an 
Internet-based electronic discussion group, or 
“listserv,” that provides almost instant feed-back 
to questions and thoughts related to employment 
law. This is a terrific way to keep on top of the 
latest developments in the law, new defense 
tactics, judges, and recent jury attitudes. To 
become a part of this group, contact our moderator 
at welalaworg@gmail.com. We will verify your 
WELA membership and sign you up.  
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